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JURISDICTIONAL STATEMENT

Michael Norton appeals from ajudgment of the Clark County Circuit Court, which
entered ajury verdict finding that Mr. Norton is asexually violent predator pursuant to
" " 632.480 10 632.513. Appellant Norton challenges the Sexually Violent Predator law as
violating equal protection and due process under the Missouri and United States
Constitutions. While jurisdiction would normally rest in the Missouri Supreme Court
under ArticleV, * 3 of the Missouri Constitution, this Court has jurisdiction because
Nortorrs claims are not real and substantial. Wright v. Dept. of Social Services, 25 SW.3d
525, 528 (Mo. Ct. App. W.D. 2000). Respondent expands on thisissuein its Responseto

Appdlant-s Memorandum on Jurisdiction filed separately with this Court.



STATEMENT OF FACTS

In his appeal, M. Norton alleges that various aspects of
the sexually violent predator law violate his rights to equal
protection. As the facts are largely ancillary to this
appeal , it is curious that Nort on:sStatement of Factsincludes many facts
not relevant to hisargument. Respondent sets forth the following facts relevant to this
appeal.

On May 3, 2001, the State of Missouri filed a petition in the Probate Court of Clark
County seeking to confine Mr. Norton as a sexually violent predator pursuant to
"* 632.480 t0 632.513. (L.F. 20-23).! At thistime, Mr. Norton was completing afive
year sentence for child molestation in the first degree. (L.F. 26). The petition wasfiled

fifteen days before Mr. Nortorrsrelease date. (L.F. 21).

The State attached an end of confinenent report to its
petition. The end of confinenent report included an original
report (L.F. 34-40) and an Addendumto the Report (L.F. 25-
33). The original Report was prepared by Gerald E. Hoeflein,
an associ ate psychol ogi st, on June 27, 2000. (L.F. 34, 40).
Linda Kelley, a licensed clinical social worker, prepared the

addendum on March 28, 2001. (L.F. 25, 33). Both the original

! Therecord on appeal includesalLegal File (L.F.) and aTria Transcript (Tr.).



report and addendum concl uded that M. Norton may neet the
criteria of a sexually violent predator as defined in *
632.480(5). (L.F. 33, 40).

Wil e serving his sentence, M. Norton participated in
the M ssouri Sex O fender Program (MOSCOP). (L.F. 34-35).
Wi |l e he conpl eted phase | of the program he failed at two

attenpts to conplete phase Il. (L.F. 34-35).

I n considering the evidence, the court determ ned that
t here was probabl e cause to believe M. Norton was a sexually
violent predator. (L.F. 157). At trial, Linda Kelley
testified regarding her interviewof M. Norton. (Tr. 427-
475). She testified that she had conpl eted between fifty and
sixty end of confinenent reports but that she found that the
of fender nmet the criteria of a sexually violent predator in
only five. (L.F. 434).

The court entered a final judgment, pursuanttoajury verdict, that Mr.
Norton isasexually violent predator on June 26, 2002. (L.F. 19, 378). The court overruled
his objection that no judgment be entered because the court failed to consider aless
restrictive environment for treatment. (L.F. 19, Tr. 824). Mr. Norton appeals from that

verdict (L.F. 376-380).



INTRODUCTION

Mr. Norton raises three points on appeal. Points| and Il raise equal protection
challenges B namely, that the Sexually Violent Predator law violates equal protection in that
it does not allow Mr. Norton to be committed anywhere other than a secure facility, and that
it allowsthe State to use alicensed clinical social worker rather than a psychiatrist or
psychologist to evaluate him in determining if he may be a sexually violent predator.

In Point I11, Mr. Norton makes two distinct arguments. First, he arguesthat the
statess failure to provide him an attorney at his end of confinement interview violates due
process. Second, he claimsthat the law violates equal protection because others subject to
civil commitment proceedingsin Chapter 632 are provided aright to counsel.

Respondent takes the position, both here and in its Response to Appellant:s
Memorandum on Jurisdiction, that this Court has jurisdiction to dispose of Nortorrs equal
protection claims and due process claim because these challenges do not raise a legitimate
constitutional question. Respondent will address Nortorrs equal protection claimsin Point
Il of this brief.

Aside from Nortors equal protection arguments, the law does not provide Mr.
Norton with aright to counsel at the end of confinement interview because that interview is
not a proceeding within the meaning of * 632.492. Asthisisan issue of statutory

construction, Respondent addresses thisissue in Point I.



Theprobate court did not err in denying Mr. Norton-s motion to exclude statements
he madein an end of confinement inter view because thisinterview did not violate
Mr. Norton=sright to due process of law in that theinterview wasnot a
Aproceeding@ that triggered hisright to counsel.

Norton raises two separate issuesin Point I11. First, he arguesthat statementsto a
licensed clinical social worker at the Department of Corrections (DOC) at an end of
confinement interview that he victimized a 15 year old and 16 year old should have been
excluded at trial because he did not have accessto an attorney. Appellant-s Brief at 48. He
claimsthat the probate court:s failure to exclude these statements violated his due process
rights under Art. I, * 10 of the Missouri Constitution and the 14™ Amendment of the United
States Constitution. As Respondent will show, Mr. Norton is not entitled to an attorney at
the end of confinement interview becauseit is not aAproceeding@ as described in the
Sexually Violent Predator law.

Second, Norton argues that failure to provide him with counsel at the end of
commitment interview before any civil commitment proceedings are initiated denies him
equal protection under the law because other committed persons not alleged to be sexually
violent predators are entitled to contact an attorney within a short time after their
commitment. Respondent will respond to Nortorrs equal protection claimsin Point 1.

Norton argues that the Sexually Violent Predator law entitled him to the assistance
of counsel when the DOC conducted its end of confinement interview to determine whether

he may be a sexually violent predator. Specifically, he cites * 632.492 which, in pertinent
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part, provides: AAt al stages of the proceedings pursuant to sections 632.480 to 632.513,
any person subject to sections 632.480 to 632.513 shall be entitled to the assistance of
counsel, and if the person isindigent, the court shall appoint counsel to assist such person.(
1d.* Norton claimsAproceedingsé should be read to include an end of confinement
interview. This Court should decline to accept Nortorrs reading of this provision because it
does not comport with the rules of statutory construction.

Statutes are to be construed in their plain and ordinary meaning. Ste. Genevieve
School Dist. R-11 v. Board of Aldermen of the City of Ste. Genevieve, 66 SW.3d 6, 11
(Mo. banc 2002). If atermisnot defined by statute, it isto be read according to itsplain
and ordinary dictionary meaning. State of Missouri, Department of Social Servicesv.
Carroll Care Centers, Inc., 11 SW. 3d 844, 850 (Mo. Ct. App. W.D. 2000). Theterm
Aproceedingd means: ALegal action; litigationi and Athe instituting or conducting of legal
action.;l| AMERICAN HERITAGE DICTIONARY, Third Edition 1444 (1996).

Nortores argument rests on the mistaken notion that, because the end of confinement
interview may have supported the DOC:s decision to refer Mr. Norton on to the Attorney

Genera as someone who may be sexually violent predator under * 632.483, that somehow

2 Asthe facts giving rise to this appeal took placein 2001, all statutory references

areto the 2000 Revised Missouri Statutes unless otherwise noted.
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constituted aAproceedingl that triggered Mr. Nortorrs right to counsel.
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This argument misreads * 632.492 and, if accepted by this Court, would lead to absurd
results.

Since aproceeding isalegal action, the most logical reading of * 632.492 isthat it
provides Mr. Norton aright to counsel at all stages of legal pr oceedings under the
Sexually Violent Predator law. This provision istriggered only when the Attorney Genera
decidesto file a petition pursuant to * 632.486 alleging that a person isasexually violent
predator. Unless and until this petition isfiled, thereis no proceeding.

Once the Attorney General filesthe petition, two distinct legal proceedingsfollow B
aprobable cause hearing to determine whether probable cause exists to believe that the
person isasexualy violent predator and, if the court finds that probable cause exists, atrial
to determineif, beyond areasonable doubt, the person is a sexually violent predator. See
" * 632.489 and 632.492, RSMo. If the person is committed to the custody of the
Department of Mental Health (DMH) as a sexually violent predator to receive further
treatment, he is entitled to additional legal proceedingsin the form of an annual court
review of his condition and is specifically provided the right to an attorney at the those
hearings. " 632.498. Notably, this section provides: A. . At the hearing, the committed
person shall be entitled to be present and entitled to the benefit of all constitutional
protections that were afforded the person at theinitial commitment proceeding.@ Id.
(Emphasis added). The term proceeding as used here meansAcourt proceeding( just asit
doesin * 632.492. The use of the word Ainitial @ here is not only consistent with the phrase

AAt all proceedings. .0 in * 632.492 but makes clear that thereis no proceeding until a
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petition isfiled. Nortorrs argument that a proceeding occurs prior to thistimeis without
merit.

Moreover, * 632.492, by its own terms and contrary to Nortorrs reading, indicates
the Legidatures intent that Aproceedingd mean a court proceeding. The statute, attached to
Appelant=s Brief at A-20 and also to this brief at A-4, solely addresses proceedings at trial.

It sets out when the trial shall be held, that it may be continued, the right of the person to
the assistance of counsel or, if indigent, appointed counsel, that either party hasaright to
demand ajury trial, and instructionsto thejury if ajury trial. Missouri courts look not only
at the words in a statute, but their context aswell in determining legidative intent. Hyde
Park Partnership v. Director of Revenue, 850 SW.2d 82, 84 (Mo. banc 1993). The focus
of " 632.492 isthetrial process and the rights of both parties at trial. Nortorrs attempt to
bootstrap the right to counsel afforded at the probable cause hearing, trial and annual review
B all legal proceedingsB onto his end of confinement interview which occurs before any
decision has been madeto initiate alegal proceeding should be rejected.

This court should uphold the probate court:s refusal to strike statementsthat Mr.
Norton made in hisend of confinement interview because he is not entitled to consult with

counsal at the interview.
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.
The Sexually Violent Predator law does not violate Mr. Norton-srightsto equal
protection in that he hasthe samerightsas other sexually violent predatorsand, to
the extent other committed personsaretreated differently, the state hasa rational

basisfor distinguishing between sexually violent predatorsand others.

Standard of Review

Each of Appellant:sthree points on appeal raise an equal protection challenge. In
making such a challenge, Appellant attacks the constitutionality of the Sexually Violent
Predator law. Inraising this challenge, Mr. Norton Abears an extremely heavy burden.g
Etling v. Westport Heating & Cooling Services, Inc., 92 SW.3d 771, 773 (Mo. banc
2003) (quoting Linton v. Missouri Veterinary Med. Bd., 988 S.W.2d 513, 515 (Mo. banc
1999) (citation omitted)).

In an equal protection challenge, the court first considers whether the statutory
scheme impacts some fundamental right or operates to the detriment of some suspect class.
Wright v. Missouri Dept. of Social Services, 25 SW.3d 525, 528 (Mo. Ct. App. W.D.
2000). If the statute does not, the court=s only question is whether the classificationis

rationally related to alegitimate state interest. Id.
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i
Mr. Norton was not denied equal protection at hisend of confinement
inter view because heisnot similarly situated to other persons committed
under Chapter 632 who are, by statute, specifically granted theright to counsel

In Appdlant=s Point 111, Norton argues that, even if this Court rulesthat hisright to
counsel does not extend to the end of confinement interview, it should hold that the law
violates equal protection because other committed persons are specifically granted aright
to counsel within a short time after commitment. In reviewing an equal protection claim,
the Court must first determineif the statute complained of negatively impacts one of
Nortorrs fundamental rights or operatesto his detriment as part of a suspect class. Wright,
25 SW.3d at 528. Mr. Norton challenges * 632.483 because he claims this section treats
him differently (i.e. in not affording him the right to counsel) than other personsArendered
dangerous by amental disorder.i Appellant-s Brief at 52. Because he does not claim a
fundamental right has been violated, Respondent limitsits response to the suspect class
issue.

Asapreliminary matter, Nortorrs challenge does not meet the suspect class criteria
under equal protection. Norton attempts to make the case that he should be afforded the
same rights to counsel that are afforded to a person who is civilly detained pursuant to * *
632.300 - 632.475. But hefailsto show that he has been treated differently than anyone
elsein hisclass - other sexual predators subject to the provisions of ** 632.480 - 632.513.

Norton claimsthat there is no rational basisto deny sexually violent predators the same

15



rights to counsel as others with mental conditions simply because sexually violent
predators may be more dangerous asaclass. Appellant=s Brief at 53. He does not claim
that other sexual predators are granted rights to counsel that he is not.

An equal protection claim can Aonly be sustained if the statute treats plaintiff in error
differently from what it does others who are in the same situation ashel Lloyd v.

Dollison, 194 U.S. 445, 447 (1904). The equal protection analysis must begin by
determining what class of personsis covered by the challenged statute and then comparing
the status of the challenger to the treatment of the class. For the class of sexually violent
predators, the law covers only those persons who have committed sexually violent offenses
and who are then found beyond a reasonable doubt to beAlikely . . . to engage in predatory
acts of sexual violence if not confined in a secure facility.g

" 632.480(5). The Legislaturess decision to enact distinct provisions for sexually violent
predators indicates its desire to separate this group from others with mental conditions,
even those with mental conditions that render them dangerous to themselves or others. This
Court should decline Nortorrs invitation to blend his class with the broader class subject to
these general civil detention procedures.

Sexually violent predators are not a suspect class. State ex. rel. Nixon v. Askren, 27
S.W.3d 834, 842 (Mo. Ct. App. W.D. 2000). Therefore, the state need only show arational
basisto justify why sexually violent predators are treated differently from others
committed for mental health reasons. Id. Norton asserts that he should have been granted

an attorney during his end of confinement interview because those committed under the
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civil detention law are provided assistance in contacting an attorney within three hours after
arriving at the mental health facility. Appellant-s Brief at 52. But a closer look at

" 632.320 and the preceding statutes show that the person subject to the provisions of

" 632.320 has alr eady become the subject of alegal proceeding. Because aperson whois
screened as to whether he might be asexually violent predator is not yet the subject of a
legal proceeding, this distinction provides arational basisfor providing a person under

" 632.320 with counsel but not a person, like Mr. Norton, who might be subject to alegal
proceeding in the future.

The relevant part of * 632.320 provides:

1. Within three hours of the time at which therespondent arrives at amental

health facility he shall . . . (3) Be provided assistance in contacting the appointed

attorney or an attorney of his own choosing, if so requested.

Emphasis added. Notethat by thetime * 632.320 istriggered, the person is already
designated as arespondent to alegal action. A review of the preceding sections explains
how the person becomes a respondent.

First, aperson may file an application in court to detain another for detention and
treatment under * 632.305. Filing the application authorizes the person to bring the matter
before the probate court on an ex parte basis to determine whether the person, aready
referred to as the respondent, should be taken into custody. * 632.305.2. If the court finds
probable cause, based on testimony or affidavits, to believe that the respondent may be

suffering from a mental disorder and presents alikelihood of serious harm to himself or
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others, it shall direct a peace officer to take the person into custody. Id. The court may, in
its discretion, provide the respondent an opportunity to be heard. 1d. If the court authorizes
theinitial detention, the respondent shall be placed in amental health facility for evaluation.
" 632.310.1. Only after all these steps have occurred and the respondent arrives at a

mental health facility is he provided the right to contact an attorney.®

The Legidature has provided Mr. Norton with the opportunity to consult with
counsel at any court proceeding, including the probable cause hearing. * 632.492. Nothing
in the statutory scheme of the Civil Detention law appears to provide those respondents
with any more rights to counsel than those subject to civil commitment under the Sexually
Violent Predator law.

Norton failsto show how * 632.320, when read in its broader context, provides
those detainees with superior rights to sexually violent predators. This Court should uphold

" 632.483 against Mr. Nortorrs equal protection challenge.

® The term Arespondent( is defined in * 632.005 to mean: Aan individual against
whom involuntary civil detention proceedings are instituted pursuant to this chapter The

clear implication of thisterm isthat proceedingsrefer to legal proceedings.
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i
Theprobate court did not err when it committed Mr. Norton to a secur e Department
of Mental Health facility without first considering lessrestrictive alter natives
because such confinement does not violate Mr. Norton-s equal protection rightsin
that the L egislature has determined that the least restrictive alter native for sexually
violent predatorsisa securefacility and this
determination isrationally related to a legitimate state inter est.

In Point | of Appellant:s Brief, Mr. Norton argues that hisright to have the probate
court consider lessrestrictive alternativesis fundamental. He citesFoucha v. Louisiana,
504 U.S. 71, 79 (1992) for the proposition that freedom from physical restraint isa
fundamental right. Appellant-s Brief at 32. Foucha does not establish that a person has a
fundamental right for a court to consider less restrictive alternatives where the has created
a separate class that requires commitment in a secure facility.

While Mr. Norton cites cases from the State of Washington which hold that sexually
violent predators are entitled to the same consideration of |least restrictive aternatives as
other committees, these cases are not binding on this court. Notably, other states that have
considered thisissue have reached the opposite conclusion when deciding if the may enact
distinct provisionsfor sexually violent predators. See State v. Post, 541 N.W.2d 115, 130
(WI 1995) (In upholding the constitutionality of Wisconsires law, the court noted: AThis

heightened level of dangerousness and the unique treatment
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needs of sexually violent persons justify distinct legislative approaches to further the
compelling governmental purpose of protection of the public.f).

For many years, courts have considered the potential harm identified in a particular
classasajustifiable reason for the to create a particular statutory schemeto deal with that
class. In State ex. rel. Pearson v. Probate Court of Ramsey County, 309 U.S. 270, 275
(1940), the Court stated:

Aswe have often said, the isfreeto recognize degrees of harm, and may only

confine itsrestrictions to those classes of cases where the need is deemed to be

clearest. If thelaw >presumably hitsthe evil whereit ismost felt, it isnot to be

overthrown because there are other instances to which it might have been applied.-
Id. (Citing Miller v. Wilson, 236 U.S. 373, 384 (1915)). The Missouri Legislature, like
legislaturesin anumber of other states, has required that sexually violent predators, if
committed to the DMH, be confined to a secure facility so that they may receive the
individualized treatment they need in a setting where thereisaminimal threat of escape.
The state has compelling interest in ensuring the secure confinement of Mr. Norton until
his mental abnormality has so changed that he isAsafe to be at large and will not engage in
acts of sexual violenceif discharged.; * 632.498. That at least one sexually violent
predator has escaped while appealing his commitment bears out the L egis aturess concern.

See In the Matter of Care and Treatment of Ingrassia v. Sate, 103 SW.3d 117 (Mo. Ct.
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App. E.D. 2002) (holding that the Aescape rulefl appliesto a sexually violent predator who
forfeits his appeal when he escapes custody while his appeal is pending).

Missouri courts have determined that sexually violent predators are not a suspect
classfor equal protection review. State ex. rel. Nixon v. Askren, 27 SW.3d 834, 842 (Mo.
Ct. App. W.D. 2000). In Askren, the court determined that the statess right to pursue ajury
trial, over the objections of the committee, serves arational purpose in these cases. Asthe
court stated:

Such a person has aready served his designated sentence for violating the criminal

law, but because of lack of volitional capacity in the area of sexual deviancy, it

cannot be assumed that the persorrs punishment had any deterrent effect on future

conduct.
Id. Because Mr. Norton has also displayed alack of volitional capacity based on his past
criminal history and failure to complete sex offender treatment, the state has a rational
basisin determining heis more likely than not to reoffend unless heistreated in a secure
facility. For sex offenders, like Mr. Norton, who are especially difficult to treat and pose a
higher risk of reoffending, it isrational for the state to house them in afacility to receive
the treatment they need while protecting the public until such time as the treatment has
changed their behavior so that they are no longer predisposed to commit any sexual
offenses.

Moreover, the has balanced the limits on where a sexually violent predator may be

housed by providing the person with an annual review of his condition to determineif his
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mental abnormality has so changed that it would be safe to release him.
" 632.498. The state has the burden of proving beyond a reasonable doubt that the persorrs
abnormality remains such that heis not safe to be at large and that if released islikely to
engage in acts of sexual violence. 1d. Given thisopportunity for regular review, the has
appropriately balanced the rights of Mr. Norton with the need to protect the public.

This Court should affirm the probate court=s decision to commit Mr. Norton to a
secure facility for treatment under the custody of the DMH without considering less

restrictive alternatives.

ii.

Theprobate court did not err in denying Mr. Norton:=s motion to dismiss because
Mr. Norton isnot entitled to an examination by a psychiatrist or psychologist before
the statefiles a petition seeking to commit Mr. Norton as a sexually violent predator

in that the state hasarational basisfor using clinical social workerstrained in
conducting these examinationswithin the Department of Corrections.

In Point Il of Appellant=s Brief, Mr. Norton claims heis treated differently than
other sexually violent predators, specifically those subject to * 632.484, in that he is not
evaluated by a psychiatrist or psychologist beforeit is determined that heAmay( be a
sexually violent predator. Appellant-s Brief at 41. He argues that had he been evaluated by
apsychiatrist or psychologist as that statute requires, the Attorney General could not have

filed a petition because the psychiatrist in this case, Dr. Rabun, determined that Mr. Norton
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did not suffer from amental abnormality. (L.F. 201).

While Mr. Nortorrs results oriented argument is creative, he fails to meet the burden
of showing that the state has no rational basis for allowing a professional other than a
psychiatrist or psychologist to review possible sexually violent predators under
" 632.483 while requiring that the review be conducted by a psychiatrist or psychologist
under * 632.484. Mr. Norton does not show that he is amember of a suspect class and
cannot establish that he has afundamental right to be screened by a psychiatrist or
psychologist at his end of confinement interview. As stated earlier, when a statute is not
alleged to have impinged on a fundamental right nor applied to the detriment of a suspect
class, it survives an equal protection challenge where the state shows that the statuteis
rationally related to alegitimate state interest. Etling v. Westport Heating & Cooling
Services, Inc., 92 SW.3d 771, 774 (Mo. banc 2003).

There are at least three reasons why the state makes thisrational distinction in the
two sections. First, those subject to the review under * 632.483 are currently under the
jurisdiction of either DOC or DMH and are not being suddenly taken from the community
into custody as are those subject to * 632.484. Second, aclinical licensed social worker
employed by DOC is competent, based upon training and experience, to make afinding that
a person Amay@l meet the definition of asexually violent predator. Third, a person subject to
" 632.483 has generated other institutional records by virtue of histenure at DOC or DMH
whereas a person committed under the provisions of * 632.484 may not have the same

documentation for use by the reviewer B hence the importance of having a psychiatrist or
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psychologist perform the review.

Section 632.483 provides the referral procedure for sex offenders that the DOC has
identified as possible sexually violent predators. A review of the multiple steps that must
take placeprior to the Attorney General filing a petition to commit illustrates that the
initial decision to refer serves little more than a screening function. If it appearsto the
DOC that a person may meet the criteria of asexually violent predator, it provides written
notice to the Attorney General and a seven member multidisciplinary team of that fact. *
632.483.1. Along with this notice, the DOC shall provide the persorrs offense history as
well as documentation of any institutional adjustment and any treatment received or
refused, including the Missouri Sexual Offender Program (MOSOP). * 632.483.2. After
receiving notice, the multidisciplinary team has thirty days to assess whether or not the
person meets the definition of a sexually violent predator and notify the Attorney Genera
of itsassessment. * 632.483.4. A five member prosecutors review committee also
reviews the records of each person referred to the Attorney General. * 632.483.5. The
committee makes its own determination as to whether the person is a sexually violent
predator. Id. If it appearsthat the person may be a predator and the prosecutors review
committee determines by majority vote that the person meets the predator definition, the

Attorney Genera may file a petition alleging that the person is a sexually violent predator.

" 632.486.
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The multi-step screening process established in * 632.483 provides the best
explanation why the Legislature did not require the initial screening to be conducted by a
psychiatrist or psychologist.* For an offender like Mr. Norton, the DOC isin the best
position to evaluate whether he may be a sexually violent predator. He had been sentenced
to DOC for fiveyears. (L.F. 25). While Mr. Norton completed Phase | of the MOSOP, he
did not complete Phase |1 despite two opportunitiesto do so. (L.F. 34-35). These and
other records were readily available to Ms. Kelley when she interviewed Mr. Norton. (Tr.
433). Attrial, Ms. Kelley testified that she had performed between fifty and sixty end of
confinement evaluations. (Tr. 434). Of those, she said that only five offenders had met the

criteriaof asexually violent predator. (Tr. 434). Given the experience developed by

* Subsequent to the Attorney General filing the petition to commit Mr. Norton, the
Legidature amended * 632.483 to require that the agency referral include a determination
by apsychiatrist or psychologist whether the person meets the definition of a sexually
violent predator. Respondent attaches SB 87 (2001) and SB 969 (2002) to illustrate the

subsequent changes to this statute.
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professionals like Ms. Kelley, itiswell within their expertise to determineif an offender
Amay@ meet the definition of a sexually violent predator.

Conversely, aperson evaluated under * 632.484 does not necessarily have an
institutional history like Mr. Norton. Moreover, the process for initiating a commitment of
aperson under this section is far more streamlined. Once alaw enforcement agency
notifies the Attorney General that a person who has been convicted of a sexually violent
offense but is not currently in custody may meet the definition of a predator, the attorney
general may file a petition to detain and evaluate the person for a period of up to nine days.

" 632.484. If the court determines that the person may meet the definition of a sexually
violent predator, the court shall order the detention and transport the person to the DMH.
Id. At that point, a psychiatrist or psychologist determines whether or not the person meets
the definition. 1d.

Section 632.484 recognizes that, because there may be no previous evaluation
records, an evaluation must be conducted. Given that alaw enforcement officer makes the
initial determination that a person may be a sexually violent predator, there is a greater need
for apsychiatrist or psychologist to perform the evaluation in these cases. Invirtually all
cases, the officer making the referral (unless his experience includes treating and evaluating
sex offenders) will not have the same level of experiencein diagnosing sex offenders as
doesaclinical social worker. Thereisarational basisto have the psychiatrist or
psychologist make the evaluation for thisreferral - the evaluation must be done quickly,

thereislikely lesswritten material to rely on, and the initial determination is made by alaw
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enforcement officer who does not have the experience in making these determinations.

This Court should hold that because the L egislature has arational basisfor allowing
aprofessional other than a psychiatrist or psychologist to conduct the end of confinement
evaluation, Mr. Norton has not been denied equal protection vis-a-vis personswho are
evauated pursuant to * 632.484.

CONCLUSION

Mr. Norton challenges the Sexually Violent Predator law on equal protection
grounds. The Legislature has arational basisfor enacting distinct procedures for these
offenders - persons found beyond a reasonable doubt to be sexually violent predators pose a
high risk of reoffense and areal threat to the public if released before successfully
recovering from their mental abnormalities. For these reasons, the Sexually Violent
Predator law satisfies equal protection. AsMr. Nortores constitutional claims are not real
or substantial, this Court has jurisdiction and should affirm the judgment of the probate
court.
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